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'~ BROWN & JONES REPORTING, INC.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF WISCONSIN
GREEN BAY DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

-V§ - Case No. 07-C-316

MENOMINEE TRIBAL ENTERPRISES, the
principal business arm of the
Menominee Indian Tribe of Wisconsin,
MARSHALL PECORE, and CONRAD WANIGER,

Defendants.

Examination of MARSHALL J. PECORE, taken
at the instance of the Plaintiff, under and pursuant to
the Federal Rules of Civil Procedure, before ERICA
PETERS, Registered Professional Reporter and Notary
PubTic in and for the State of Wisconsin, at Reynolds &
Associates, 407 East Main Street, Madison, Wisconsin, on
02/06/2008, commencing at 9:40 a.m. and concluding at
6:29 p.m.

735 North Water Street, Suite M185
Milwaukee. Wi 53202
{414) 224-9533

ExHiBIT F , {800) 456-9531
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MARSHALL J. PECORE, 02/06/2008 192

of what M.T.E. did without going to you first?

MR. KANASSATEGA: Objection, form of the
question, assumes facts not in evidence.

THE WITNESS: Sometimes, if there was

questions on just clarity, maybe.

BY MR. LARSEN:

Q

Okay. Do you think that could have occurred with
respect to the subsidiary funding project?

I can't say for sure.

Okay. Let me ask you this -- at about this time,
in October of 2001, how would you describe your
re1ét€onsh1p with Dave Congos at that time?
Probably not real good.

Okay. What was happening? Tell me what was going
on that made it not real good.

He was pushing a stumpage issue that Menominee
Tribal Enterprise had to pay for the standing
timber before it cut it, and I disagreed with

that -- with him, and I think it was me or the
B.I.A.'s information to do that, and that really
bothered him.

Okay. And what was it that caused that
disagreement to lead to a problem with you two? I
mean, it's sort of one thing to disagree on an

issue, but ~--

BROWN & JONES REPORTING, INC.
414-224-9533
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I don't know. He took it really serious.

Uh-huh. Did you take it serious?

You betcha I did, you know, so I had a pass from
Legal that stumpage was not an issue at Menominee,
as it was concerned with the Bureau. It was a
divisive, and I have had discussions with other
tribal members, there have been other tribal
members that have brought it up, and it can bring
a lot of static in -- and may be a thing that
tribal members talk about. But the documents and
all my instructions from my supervisors wasn't --
it wasn't a Forest Manager’'s issue. In my
understanding, it wasn't a Bureau issue, but he
didn’'t accept that.

All right. Did that --

And then, at one time -~-

Go ahead.

-- at one time, because it was causing problems,
and I did ask him that we forget about this, and
shake hands at our staff meeting, which I invited
him to every week, and he denijed that.

Did he tell you why he wouldn't shake your hand?
No, not really at that -- at a different meeting,
he said he didn't trust me.

Do you know why he would have said that?

BROWN & JONES REPORTING, INC.
414-224-9533
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I don't know. We were friends for 17 years. I
don’'t know -- well, not friends, working cohorts,
thereabouts, since '85.

Has that stumpage issue had been something that
had been going on for many years, or did it arise
at about this time for some reason?

It came up a 1ittle bit around 2000, maybe '99.
People talked about it here and there, but he
brought it forward pretty heavily.

Okay. So he was lobbying for a particular
position and did that --

Uh-huh.

-- with a great deal of vigor -- is that fair to
say?

Oh, yeah.

And you opposed him with a great deal of vigor --
is that --

No, he could do what he wanted, but I had
supervisors that said it wasn't my business and
wasn't my place.

Okay. Did that disagreement lead to a
communication problem between you and Mr. Congos?
I would think so.

Did that --

That's why I offered my hand, and if we could

BROWN & JONES REPORTING, INC.
414-224-9533
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0z:86 1 forget about that and at Teast have a working
03:56 2 relationship on other issues.

03:56 3 Q Uh-huh, all right. So did that affect your

03:58 4 working relationship in relation to these ‘invoices
pa:s6 5 that we're talking about, hazardous fuel and the
03:56 B subsidiary?

6356 7 A It could have, yes.

03:56 8 Q Okay .

0356 9 A I would think so.

0356 10 Q It impacted your ability to communicate and work
03:56 11 out problems?

03:56 12 A Yes.,

03:56 13 Q Okay. Were you not communicating directly with
03:56 14 Mr. Congos at this time, in October -- fall of
03:56 15 20017 Or would you communicate as you needed to
oa:56 16 to accomplish your job?

0s.56 17 A I forget exactly when it kind of fell apart, but
ea:se 18 it was around that time.

ca:s6 19 Q Okay. And were you under any directions not to
ca:6 20 | communicate with Mr. Congos from anyone else?
0356 21 A NG.

c3:58 22 Q Okay .

0356 23 A On business -- on Forestry issues, we could.

03:57 24 Q Okay. Were you ever directed not to communicate
03:57 25 with him on certain types of issues?

BROWN & JONES REPORTING, INC.
414-224-9533
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Other than the stumpage issue was an issue that
Forestry didn't have to bring up, or I didn't have
to bring up.
Was there a directive from the President at some
point that you're not supposed to communicate with
B.I1.A on certain topics?
No, just that stumpage issue --
Okay, just the stumpage issue.
-- was a non-issue as far as discussion or --
Okay. At about this time, did you, then --
correct me if I'm wrong, but did you delegate --
again, "this time" meaning fall of 2001 -- did you
delegate the primary responsibility for
communicating with Mr. Congos on these invoices to
Conrad Waniger?

MR. KANASSATEGA: Objection, form of the

question. What is "delegate"?

BY MR. LARSEN:

Do you understand the question?

On issues concerning fire, yeah, probably -- I
mean, I may have talked to Dave, silviculture,
some of the other guys did, too, but --

Okay. And did you -- did you ever respond 1in
writing to any of the memos that he sent you, if

you recall, during the fall of 2001 into the

BROWN & JONES REPORTING, INC.
414-224-9533
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Q Okay. Are you aware of any time before the
funds -- the indirect cost funds were transferrad

to the tribe, that a large amount of indirect cost
funds were transferred between contracts and
expended for program costs?
A No .
MR. KANASSATEGA: Objection, foundation,
form of the question, asked and answered.
MR. LARSEN: Okay, your answer was "no"?
THE WITNESS: No.
MR. LARSEN: Okay. A1l right. I think
that's all I have.
MR. REYNOLDS: Okay. I just have a
couple of follow-up.
MR. LARSEN: Go ashead, if you want to
follow-up.
MR. REYNOLDS: Do you want to take a
break, Marshall? A five-minute break?
THE WITNESS: No, I'm fine.
EXAMINATION
BY MR. REYNOLDS:
Q I just have some quick follow-up guestions on the
brushing work, and if you need to see any
documents, let me know, but I want to direct your

attention to the road brushing work that began

BROWN & JONES REPORTING, INC.
414-224-9533
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with what I believe is referred to as Invoice 200.
200.

Okay. Do you recall testimony that you were
called out to look at the work with, I believe,
Conrad and at least Dave Congos, and the work was
done unsatisfactorily?

Yes.

And the reason, 1in part, was because this Alamo
machine was not as effective at meeting the
standards of the program as you saw?

Correct.

And that was an invoice that M.T. had already been
paid for, 2007

Correct.

Okay. So what steps did M.T.E., then, take to
correct that problem?

We said we would clean the roads up, whatever --
wherever there was brush on the road or cut the
stumps down or pull the slash, if there was slash,
that was out of the area, where it was not picked
up. We would pull all of that out and clean all
of that up --

A1l right.

-- at our expense.

That was my next question. That was at M.T.E.'s

BROWN & JONES REPORTING, INC.
414-224-9533




06:1

08

D61

06

06

06

a6

06

a8

06

06:

06:

06

0a:

08

08

06

08

g

85

[

a8

06

06

Case 1:07-cv-00316-WCG  Filed 04/03/2008 Page 9 of 21  Document 77-7

15

15

15

15

15

15

16

15

15

15

15

15

15

18

16

16

13
14
15
16
17
18
19
20
21
22
23
24
25

MARSHALL J. PECORE, 02/06/2008 270

expense?

Yes.

And did you oversee that that work was done?

Yeah, Conrad and Pat, I talked to those guys and
made sure it got done, and had no reason to
disbelieve that they didn't get it done.

ATl right. You had a relationship with both Pat
Greeno and Conrad Waniger and relied on what they
told you?

Yes, and then I made a follow-up check out in one
of the areas. I don't remember the exact time,
and it was cleaned up -- where the Whirlybird went
through and the buzz saw went through.

Do you know how much M.T.E. expended in fixing the
problems associated with Invoice 2007

It was thousands of dollars.

More than the actual invoice billed to B.I.A,
right?

Yes, considerably more.

And that was for a 19-pius mile stretch of work --
is that right?

Correct.

Okay. Now, I want to direct your attention to the
work associated with Invoice 212. That was also

another 19 mile or so stretch of road --

BROWN & JONES REPORTING, INC.
414-224-9533
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Right.

-- is that right?

Right.

And am 1 correct that the -- this was also an area
that had problems associated with the Alamo, the
Whirlybird?

Correct.

Okay. Describe those problems.

Same thing -- it dropped to -- brush down, 1imbs
down, trees down that had to be pulled or chipped.
Stumps had to be, again, cut down lower. Some of
the limbs weren't, because of the configuration of
the trees, weren't cut by the Alamo properly, and
we wanted to clean those up, pruning work --

Okay .

-~ clean those off properly.

You became aware of those -- how did you become
aware of those problems?

From Conrad.

Okay. You did not go out to the site with Dave
Congos at that point?

At that point, no.

And this invoice had not been paid -- 1is that
right?

That's correct.

BROWN & JONES REPORTING, INC.
414-224-9533
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Okay. Was this an invoice that was 1in Dave
Congos' hands for some time?

That's one of them, vyes.

A1l right. And I think that the exhibit you
looked at indicated that it was submitted sometime
in June of 20017

Right.

Your signature is July --

July of 2001.

Okay. Was there a period at which you were
informed that -- well, first let me ask this.

The -- it wasn't your object to get this invoice
paid? I mean, of course, you wanted it to be
paid, but the people that were doing the paperwork
and the discussions -- who were they?

Larry Johnson, and I think -- primarily Larry
Johnson asking for payment.

Okay. But who was working to satisfy Dave Congos
that it was a justifiable invoice?

Conrad.

A1l right. That was your person --

Uh-huh

-- to work on this. And you instructed him to
complete memos, to answer questions that Dave

Congos raised?

BROWN & JONES REPORTING, INC.
414-224-9533
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Correct.

And during this period, you were not speaking
directly with Dave Congos?

No, T wasn't,

All right. Dave Congos was insisting that things
be in writing?

Correct.

A1T1 right. Although there was some meetings?
Yeah, discussions, I'm sure, and staff meetings
and the like.

A1l right. Were you informed at some point -- we
talked about replacement of invoices with respect
to guestions asked by the Government's counsel.
Were you informed that, at some point, Invoice 212
was going to be replaced by subsequent invoices?
Right, the redos and the clean-ups.

So, if you remember, how did that happen? How --
what was the mechanism, as best you know, for 212
being replaced by other invoices, and which
invoices were they?

There was a meeting in the basement with Gwen and
Conrad where they talked about the redos and
setting 212 aside, and those areas that were in
212 would be accounted for in expenses, in work

order expenses, of new cost. So, again, we could

BROWN & JONES REPORTING, INC.
414-224-9533
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find out what the cost of this brushing thing
still is occurring, is happening. And then, there
were new areas that were not cut or partially cut
during the development, or when 212 was invoiced,
so those would be new areas that we added to the
previous invoices,

All right. So if I -- okay. Are you finished?
Yes, I'm sorry.

Okay. So, in other words, the 212 work, this 19
mile -- 19.4 miles or so, M.T.E. was going to
redo?

Correct.

To fix the Alamo problem?

Primarily that, yes.

And then, that work was going to be billed in
subsequent invoices to 212? 212 was set aside and
the redo work would be billed to you, right?
Correct.

A1l right. And then if you did additional work
beyond the 19.4 miles, or the 19 miles -- I can't
remember which -- then that would be billed in
addition, because that was new work?

New work, what we call new work.

A1l right. And was some work billed by the mile

and other work billed by the wage?

BROWN & JONES REPORTING, INC.
414-224-9533
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Yes, it was.

What was that about?

Some of the new miles were -- or new areas were
being billed by the mile, I believe, and then the
ctean-up -- not the clean-up -- I think I got it
switched around. The clean-up areas were
accomplishment miles, I believe. I don't think I
said any of this -- I'm mixing them up. The new
miles, the guys were recording as new areas done.
Beyond the 19 miles?

Beyond the 19 miles, and adding up all their
expenses and their time out there and all that
good stuff. The other work that was being added,
if I remember the thing right, is they were going
to put the miles down when it was completed and
clean it up.

So the redo of 212 was by wages or miles?
Probably wages. We were still keeping track by
wages .

Okay. And then the new work was by miles?

Right.

Bevond the 19 miles, 2127

Right.

Okay. So, those subsequent invoices were what

we've seen as 214, 248, 217, 219?

BROWN & JONES REPORTING, INC.
414-224-9533
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It's the -- if you want to call it the redo of
212, the work added in the subsequent invoices.
ATl right. And were those invoices ever paid?

I don’'t believe they were.

Okay. And again, you delegated this task of
trying to work this out to Conrad, Larry Johnson
and others to try to work it out?

Correct.

And there was a point at which those subsequent
invoices we just noted were going to be put into
one final invoice to cover all of this work, both
the 212 redo and the new accomplishments?

Right.

And was that a point at which M.T. had a private
auditor involved to try to straighten this out?
Yeah, Jason Hilgers talked about that -- or Wayne
Link -- they're from the same auditing firm.

Did you have a role to bring the auditors to come
and straighten this out?

No.

Who was that?

That was lLarry -- Larry Johnson, I believe,
suggested it, and Larry Waukau.

Okay. So, is it fair to say there was a team of

people within M.T.E. that were trying to satisfy

BROWN & JONES REPORTING. INC.
414-224-9533
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Dave Congos in the B.I.A about the legitimacy of
these invoices?

Oh, definitely.

ATl right. How long did that effort go on?

I don't know. It seemed like forever for me.

In all this time, you're not talking directly with
Dave Congos?

Correct.

And there are issues with respect to Jacci Pubanz
and her commune -- you learned at some point that
she's cooperating with the Government. Did you
know that during this period?

No, didn't know that back then.

A1l right. But then Gwen Waukau's becoming
involved as an administrative assistant someplace
in the beginning of 212 -- I don't remember +if it
was 1in the beginning before they cancelled it or
whatever. She was kind of in there after 200 was
invoiced. Okay.

She came in after that.

She was taking over Jacci Pubanz's chair?
Correct.

Okay. And learning this invoice preparation
routine?

Right.

BROWN & JONES REPORTING, INC.
414-224-9533
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A1l right.

Jacci and her worked together to --

A1l right. Was there a time in which you

learned -- you testified about this requirement of
certification.

What was the question?

The B.I.A was requiring a certification on a form
requesting reimbursement for expenses.

Right, that came after we had the work done, the
way 1 recoilect it.

And --

And all the redos and all the rest of it.

Did you ever consider that that was -- these were
invoices by the mile as opposed to being
reimbursed for expenses for the work done?

No, I always thought it was expense billing all
the way through.

Why is that?

Only because we had done it before that way. On
some issues like that, when we first started out
years ago, on forest development, trying to find
planting cost and all of that stuff, we expense
billed and after enough years, it kind of
transited into an acreage, number of crops per

acre and stuff like that, but again, in this
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