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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
GREEN BAY DIVISION

- - X
UNITED STATES OF AMERICA, : CIVIL ACTION No. 07-C-316
Plaintiff,:
V. :
MENOMINEE TRIBAL ENTERPRISES, : DEFENDANT
the principal business arm : MENOMINEE TRIBAL ENTERPRISES®
of the Menominee Indian Tribe of Wisconsin, : SIXTEENTH SET OF REQUESTS
MARSHALL PECORE, and : FOR PRODUCTION OF DOCUMENTS
CONRAD WANIGER, : TO THE
UNITED STATES OF AMERICA
Defendants.:
- - - X

TO: PLAINTIFF  UNITED STATES OF AMERICA AND ITS ATTORNEYS,
STEVEN M. BISKUPIC, ESQ. AND CHRISTIAN R. LARSEN, ESQ. UNITED STATES DEPARTMENT
OF JUSTICE, EASTERN DISTRICT OF WISCONSIN, 517 EAST WISCONSIN AVENUE,
MILWAUKEE, WISCONSIN 532062,

Defendant, Menominee Tribal Enterprises (“Menominee(s)” or “Defendant™) hereby
requests that Plaintiff United States of America (“Plaintiff”), produce the following designated
documents in response to the following Requests for Production of Documents {(“Requests™),

within thirty days from the date of service of this Request, unless an earlier date for response is

stipulated between counsel or ordered by the Court.

DEFINITIONS AND INSTRUCTIONS

The definitions and instructions set forth in Menominee’s First, Third, Fifth, and Tenth
Sets of Requests for Production of Documents, dated August 1, 2007, August 6, 2007,
October 1, 2007, January 23, 2008, January 25, 2008, February 19, 2008, and February 25, 2008,

respectively, ave incorporated by reference as if fully set forth below.

SAOAEGZ }

EXHIBIT 15
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REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST NO. 1:

All documents related to Plaintiff’s communications with William E. Huxhold, excluding
Mr. Huxhold’s letter to Christian R. Larsen, Esq. dated March 17, 2008, a copy of which is
attached hereto as Exhibit A.

REQUEST NO. 2:

All documents related to the Plaintiff’s retention of William H. Huxhold as a “rebuttal
expert”.

REQUEST NO. 3:

All documents relied on by William H. Huxhold to prepare Exhibit A, other than
documents specifically identified on page 1 of Exhibit A.

REQUEST NO. 4:

All  correspondence  between Plaintiff and Frank Larson Consulting or
Francis H. (Frank) Larson related to Plaintiff’s request to Frank Larson Consulting or Francis H.
(Frank) Larson to prepare Rebuttal Report No. FLC-2008-001 dated March 13, 2008, a copy of

which is atiached hereto as Exhibit B.

THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK
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REQUEST NO. §:

All documents relied on by Frank Larson Consulting or Francis H. (Frank) Larson to
prepare Exhibit B, other than documents specifically identified in the “Documents Reviewed”

section of Exhibit B,

DATED: MARCH 19, 2008

LEONARD, STREET AND'™
Frofessional Association

150 South Fifth Street, Suite 2300

Minneapolis, Minnesota 55402

Telephone: (612) 335-1500

ATTORNEYS FOR DEFENDANT
MENOMINEE

440638921 3
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March 17, 2008

William E. Huxhold
W35327 Pebble Beach Dr.
Elkhorn, WI 53121

Chris Larsen

Assistant United States Attorney
517 E. Wisconsin Ave., #530
Milwaukee, WT 53202

Dear Attorney Larsen,

This letter is a report of my review of the expert opinion by Brian R. Sovik (February 1,
2608} in United States vs. Menominee Tribal Enterprises, Marshall Pecore and Conrad
Waniger, Cas Number 07-CV-00316, United States District Court, Eastern District of
Wisconsin. In addition to Mr. Sovik’s report [ have also reviewed the following
documents:

Report of Robert Sayer
Maps provided by USAQ:
Bates nos. USA0010272 - USA0011572 and
BIA Summary Maps 23-29 (Attachment C to the Initial
Disclosures of the United States)

For your information, I have not previously testified in a court case nor have [ ever been
disposed for a case. My CV is attached to this document,

My comments are specifically directed to the report of Mr. Sovik but also generally apply
to the report of Mr. Sayer with regards to the procedures used to transfer information
from one document to another using geographic information systems technology. My
opinion is that the errors that were created in such transfer could not be more than a few
hundred feet per work accomplishment segment.

Proper Mapping Procedures

Mr. Sovik suggests that errors were introduced into the MTE compartment maps because
of a “lack of mapping procedures” in transferring information about work
accomplishments (“highlighted accomplishment maps”™) by digitizing the work
accomplishment. (NOTE: Digitizing means using a hard copy map or acrial photograph and converting
it to digital form for use in a GIS. The process involves clicking on a beginning point and an ending poiat
of the line being digitized. This second point then becomes the beginning point of another line.).

EXHIBIT A
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This could be sigmificant if the highlighted accomplishment maps were, in fact, digitized
and the information then overlaid onto to the MTE compartment maps. However, if the
procedure in transferring the work accomplishment information to the MTE maps was to
use the accomplishment maps as a reference for locating existing road sepments in the
MTE (IS database, then [ do not believe any error would have been introduced.
However, I have not been provided with information about which method was used to
transfer the work accomplishment information to the MTE (IS database.

If the work accomplishment was actually digitized directly off the work accomplishment
maps, then it is likely that errors would have been introduced as Mr. Sovik states. The
result would be that the MTE work accomplishment distances would be in error.

Limits of Source Maps

Mr. Sovik feels that the source maps (the “compartment maps™) do not contain an
accurate placement of the roads because road locations were not the primary focus of the
maps used to digitize them (the Continuous Forest Inventory maps and the Operations
Inventory).

As I understand, the GIS map database that was used by MTE to identify work
accomplishment (and then displayed on the “compartment maps™), originated from the
BIA map database that was created from the United States Geological Society (USGS)
topographic maps(1). This means that the roads in the database conform to National Map
Accuracy Standards which require that at least 90 percent of the horizontal points be
accurate to within one-fiftieth of an inch on the map (40 feet on the ground). This,
however, applies only to the roads that came from the USGS database, and many of the
logging roads were not included.

My understanding is that these additional logging roads were digitized and added to the
MTE GIS map database by MTE from aerial photographs — a process that is very similar
to that used by the USGS to create their maps. However, if those aerial photographs had
not been “rectified” (corrected for camera tilt and terrain relief errors), and if they were at
a smaller scale than 1:24,000, then they would not have the same level of accuracy as the
USGS GIS database. 1 have not been provided that information, but if rectified aerial
photographs bad been used, the logging roads digitized from these rectified aerial
photographs would have a similar accuracy to the USGS GIS database (“40 feet on the
ground”). "this accuracy appears to be appropriate for calculating distances.

1. The USGS wok over responsibility for mapping the country in 1879 and has been the
primary civilian mapping agency of the United States ever since, The best known USGS
maps are the 1:24,000-scale topographic maps, also known as 7.5-minute quadrangles.
More than 55,000 7.5-minute maps were made to cover the 48 conterminous States. This
is the only uniform map series that covers the entire area of the United States in
considerable detail. (http://erg.usgs.gov/isb/pubs/booklets/topo/topo hitml)

A 5 L ARG 4 0 S e
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Road Segment Modeling

This section of Mr. Sovik’s analysis takes issue with the use of the BIA GIS maps to
measure distances along a road segment. He identifies three situations that may cause
errors in calculating the length of road segments:

1) the mixing of projections or shifting of vertical map datums (e.g. NAD 27 - NAD

2)

83)

According to the Wisconsin State Cartographer’s Office, the differences between
the NAD 27 and the NAD 83 (1991 adjustment) datum shifis ranged .. from -14
to+1 feet in Jatitude and from -1 to +1 feet in longitude (NAD 83 (1991) minus
NAD 83 {1986) position)” (Wisconsin Geodetic Control, Guide 2, October, 1992,

p.3)

transferring the claims of fraudulent work claims from the small-scale hand drawn
maps (eg. “Bucci’s EX 22 map) to the larger-scale compartment maps

My understanding of the process used to transfer the claims of fraudulent work
claims by BIA is that three sources of information were used to form the basis
upon which road segments in the BIA GIS were identified as to the extent of
brushing (partial or none):

» the Compartment Maps originally digitized and then printed by MTE
(showing work accomplishment claimed on their invoices)

» the annotated “hand drawn” maps created by Mr. Congos (showing his
observation of work accomplishment), and

¢ the text information printed about each photograph taken by Mr. Congos.

If this is the case, then the existing road segments from the BIA GIS database
were only identified (ie, “clicked on”) and recorded as either partially or fully
brushed (as identified by Mr. Congos) - not digitized. Thus, the work
accomplishment segments (the symbolized thick lines on the BIA GIS maps)
would not have been digitized, but rather created by identifying existing BIA GIS
road segments. This means that no errors could have been introduced because the
existing roads were used to identify work accomplishments. The existing roads
came from the database used by both BIA and MTE and as a result, are as
accurate as the BIA and MTE GIS map database,

the implication that Marty Casselius used a large “tolerance” in recording curved
road segments using the Arc/Info software. (NOTE: I 2 GIS map datebase, curved lines
such as roads are recorded as a number of short, straight line segments, and thus the distance of a
road is compuied by summing the individual distance of each of these short, straight line
segments. This means that the length of a curved road segment is more accurate the shorter the
straight line segments are. The length of the short, siraight line segments is called “tolerance” and
is controlled by the GIS operator)
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Again, [ understand that the fraudulent road segments were identified from the GIS map
database and not digitized; however, if they had been digitized then 1 believe that the
distances calculated by summing the distances of the individual straight line segments
would have been smaller than the actual distance along the arc. (Think of walking in a
number of straight lines around a cul-de-sac rather than on the curved, curh line.)

Map Scale

Mr. Sovik is correct in stating that map scale is a problem when combining information
from two different maps drawn at two different scales (such as the BIA map showing
fraudulent work at a scale of 1:126,720 and the MTE compartment maps drawn at a
larger scale of 1:15,840). A point of about 1/32 inch in diameter drawn on the larger
scale map (compartment map), for example, would be about 41 feet in diameter on the
ground, while the same size point drawn on the BIA map would be about 330 feet in
diameter on the ground. Thus, a point (say a beginning point of a work accomplishment
segment) digitized from the compartment map could be anywhere within 330 feet an the
ground when digitized on the BIA map.

But, since the roads used by the BIA and given to the MTE as a base for their GIS came
{from the same source — the USGS 1:24,000 scale topographic map, they both have the
same accuracy. This means that the length of a road would measure the same, regardiess
of the scale at which it is plotted. The difference is whether the accomplishment was
recorded by digitizing a beginning point and an ending point (such as digitizing from the
larger scale compartment maps) or whether the work accomplishment was recorded by
identifying the road segment (such as clicking on the segment and coding it as full,
partial, or no brushing.)

In summary, the majonity of the arguments raised by Mr. Sovik (and Mr. Sayer) in
disputing the frandulent work calculations by the BIA are based on the procedure used in
transferring the work accomplishment information from the compartment maps to the
BIA map database. If the work accomplishment information had been digitized by
clicking on the beginning of the work and ending of the work shown on the compartment
maps to the BIA map database (ie, digitized), his arguments would have merit. However,
the same argument about errors in measurements of the original work accomplishments
by MTE would apply to the transfer of work accomplishment information by MTE to the
compartment maps prior to invoicing. In other words, I agree with Mr. Sovik that
digitizing from small scale, hand drawn maps onto a larger scale GIS database introduces
error, but that error applies to both cases: the original recording of the work
accomplishments (by MTE) and the subsequent recording of fraudulent work claims {by
BIA).

Since I understand that the work accomplishment information was not digitized from the
compartment maps, but rather used to identify which road segments in the BIA map
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database had work accomplishment information, I do not believe the errors that Mr.
Sovik describes were created.

Respectfully submitted,
it & gl
William E. Huxhold, GISP

Att: Huxheld cv
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Frank Larson Consulting

707 Chapple Avenue
Ashland, WI 54806-2933

Telephone: {715) 682-3903
Fax: (715) 682-3906
Cell: (715)292-7108

Rebuttal Report
Re: Case No. 07-C-316

United States of America v. Menominee Tribal Enterprises,
et al.

ExHiBIT B
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Rebuttal Report No. FLC-2008-001

TASK STATEMENT:

1 was asked to review the “Expert Damages Report of Phillip 8. Williams”
in regard to Case No. 07-C-316, the United States of America v.
Menominee Tribal Enterprises, et al, and prepare a rebuttal statement.

DOCUMENTS REVIEWED:

. United States of America v. Menominee Tribal Enterprises
{(MTE]} Complaint Document [Case No. 07-C-316]

. Contract Documents: Excerpts from -
Road Maintenance Contracts:
CTF58X00104 (Awarded February 1995); and
CTF38X00112 {Awarded December 21, 2000)
Forest Management Contracts:
CTF58X00108 (Awarded January 1997); and
CTF58X00110 {Awarded November 2000)
. Expert Damages Report of Phillip S. Williams (February 1,
2008}

OPINIONS OF MR. WILLIAMS:

. Opinion # 1. The Government was not harmed by the
Capital Expenditures made by MTE.

. Opinion # 2. The Government was not financially harmed
by the expenditure of $78,804 from the Road Maintenance
Fund.

. Opinion # 3. The Government was not financially harmed

by the transfer of $287,929 from the Road Maintenance
Contract Indirect Cost Funds to the Forest Management
Contract account.

. Opinion # 4. MTE did not financially benefit by making the

Capital Expenditures and funding the purchase from road
maintenance funds.

2

Case Mo. 07-C-316 United States of America v, MTE, ef 2! Mareh 13, 2008
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Rebuttal Report No. FLC-2008-001

. Opinion # 5. MTE did not financially benefit by the
expenditure of the $78,804 from the Road Maintenance
Fund.

. Opinion # 6. MTE did not financially benefit by the transfer
of the $287,929 from the Road Maintenance Contract
Indirect Cost Funds to the Forest Management Contract

account.
LIMITATIONS:
. In preparing this report and in expressing my opinions about

these malftters, I do not express an opinion on the
Government’s case against MTE.

. [ do not make any determinations about the validity of the
charges made against MTE.

BACKGROUND:

The following rebuttal statement is based on the premise that a contract
is a binding agreement between two or more parties through which the
fund source (here the United States of America) agrees to pay for services
rendered by the contractor (here the MTE]).

The foregoing presupposes that the parties to the agreement have met
and discussed what the fund source needs to have done and what the
contractor is expected to do, and what this will cost. The results of the
discussion are reduced to writing and culminate in a written agreement
specifying what is to be done, how it will be done, and what that will
cost. The parties sign the agreement and a contract is consummated.

When a contractual agreement is in place each party to the contractual
agreement has rights and responsibilities. Paramount among these is
the right to expect compliance with the terms of the agreement, and the
responsibility to perform that which was agreed to. Further, each party
to the contractual agreement has a right to expect, and a responsibility
to be, fully accountable.

Public Law 93-638, as amended, does not create a “NEW” contracting
process. The law does change the existing commercial contracting
process. However, the changes that are made by the law are changes to

3

Case Mo, 07-C-316 United States of America v, MTFE, ef ai March 13, 2008
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